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V.
DEPARTMENT OF LABOR AND ORDER AMENDING OPINION AND
INDUSTRIES OF THE STATE OF GRANTING MOTION TO PUBLISH
WASHINGTON,
Respondeht. '

Respondent moves this court to publish the opinion that was filed on June 23, 2015. The
appellant filed a response. The Court having reviewed the record and file here, now, therefore, it
is hereby

ORDERED that the opinion is amended as follows: On page 2, under the FACTS
section, A. BACKGROUND, in first paragraph, the sentence reading,

“Butson’s prior work history included operating and acting as superintendent of the

lumber dry kiln family business; starting, operating, and a truck leasing business;

and working for a metal fabrication company.”

* is deleted. The folloWing sentence is inserted in its place:

“Butson’s prior work history included operating and acting as superintendent of the '

lumber dry kiln family business; starting, operating and leasing a trucking business;

and working for a metal fabrication company.”

ORDERED that the final paragraph which reads “A majority of the panel having determined
that this opinion will not be printed in the Washington Appellate Reports, but will be filed for public

record pursuant to RCW 2.06.040, it is so ordered.” is deleted. It is further
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ORDERED that the opinion will now be published.

DATED: this {4, dayof /),w?,, S

We concur:

./4CT

, 2015.

Bjorgen, A.C.J.
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-LEE, J. — Bruce Butson appeals the trial eourt’s order granting the Department of Labor

and Industries’ (Departfnenf) CR 50 motion for judgment as a matter of law. Butson argees tTlat
(1) the trial court erred in granting the Department’s CR 50 motion at the conclusion of his case

before heaT‘ing the Department’s evidence, and (2) substantial evidence exists to survive the CR

50 motion showing he had a femporary totel disability, was undergoing rehabilitative treatment,

and had not reached maximum medical improvement.! Because the trial court is not required to

1 At oral argument, Butson conceded that (1) his paraffin treatment was palliative and not curative,

and (2) his condition was medically fixed and stable as of January 25, 2011. We accept Butson’s
concessions, and we do not address Butson’s challenge that there remained an issue of fact as to
whether he was undergoing rehabilitative treatment from June 4, 2010 through January 25, 2011,

- and that he had not yet reached maximum medical improvement when the Department closed his
claim on January 25, 2011. See WAC 296-20-01002 (definition of “Proper and necessary,”
subsection (2)(b): “Curative treatment produces permanent changes, which eliminate or lessen the
clinical effects of an accepted condition. Rehabilitative treatment allows an injured or ill worker

. to regain functional activity in the presence of an interfering accepted condition. Curative and

rehabilitative care produce long-term changes;” subsection (3): maximum medical 1mprovement

obtained when injured worker is “fixed and stable); Shafer v. Dep 't of Labor & Indus., 166 Wn.2d

710, 716-17, 213 P.3d:591 (2009) (claim closure approprlate when claimant’s condmon has

. become fixed and stable).
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hear the Department’s evidence and substaptial evidence does nof exist supporting Butson’s
claims, we affirm. |
| - FACTS
A.  BACKGROUND |
' Bruée Butson appealé the trial court’s entry of a judgment aé a matter of law against him
at .t_he conclusion of his éase in chief, on issues relating to a Workpl;ace injury he suétained on
January 15, 2004.% Butson was ﬁjwe& working as a plumber’s helper for Blue Herron Plumbing.
Butson’s prior work history included operating and acting as ;upeﬁntendent of the lumber dry kiln
feimﬂy business; starting, operating, and a truck leasing business; and lworking for a metal
fabrication company. He completed three years of undergraduate studies, two at Oregon State
University and one at Washington State University, béfore leaving school to take over the family
business. Butson’s elderly niother and disabled sister live w1th him, and he provides for their care:
Between June 4, 2010 and J. anuary 25,2011, Butson was able to attend to their care and conduct
his déily routine. R | | |
While at work on January 15, 2004, Butson fell from a ladder onto a concrete floor,
fracturing his left wrist, and hypefex_tending his left thumb. Butson’s injuries required sﬁrgery on
his wrist and thumb, - |
Butson began a vocational plan and was assigned a 'vocationél counsequ. To participate in

the plan, Butson signed an accountability agreement requiring him to “initiate contact with [his

2 Presumably, Butson filed his claim for this injury shortly after this date; however, no record of
this filing is in the record
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counselor] at least twice monthiy and inform them of [his] progress and barriers.” Certified Appeal
Board.Record (CABR) Ex. 2. The agreerﬂent also required Butson to “provide a Written doctor’s
assessment ;>f illness or ph};sical disability if [he] . . . ﬁissed more than two consecutive days or é
total of 10 days during” the plan. CABREx. 2. Thé roatiopal pla;l involved Butson enrolling in
" Clark C‘ollége to complete a degree in accounting and business. The vocational plan began in June
2008, and was t'o be completed by June 2010.

Butson complied with his, vocational plan at Clark College until the -fall quarter of 2009,
Wheﬁ he took time off for reasons unrelated to his conditiqn. Butson returned to Clark College
and cOmplefed the 2010 winter bquarter. “Two weeks intothe 20 16 spring ciuarter, Butson withdrevs},

* claiming the répetitive use of his thumb in typing caused extreme pain in his thumb and wrist.

On April 30, 2010, Eutson received a letter. s’catingA ‘he was not c':omplying‘ with the |
vocational i)lan’ s accountability agreement and that he would lose his benefits if he did not ,
cooberate. Thé letter stated that another letter wérning him of the consequences- of his
nonéooperaﬁpn had been sent c;n December 22, 2009. The letter also detéile;i what Butson needed
to do to keep his benefits fr;)m being sﬁspended, inoluding calling his vocétional counselor by Méy
15, 2010.

Bufson éought medical tréatmenf for the pain he was experiencing in his thumb and wrist
from Dr. Ezra Rabie on May 27, 2010. Dr. Rabie ordered an x-ray and a boné scan, and
recommended th?.t Butsoﬂ not use a computer for more than tWo hqurs per day.

On June 4, the Department sent an érder and letter to Butson notifying him 'of his

" suspension from vocational benefits for noncooperation with the vocational plan. The order
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informed Butson that he had 60 days to apfgal the order or it would become final. Butson did not
.appeal. | )
| Df. Fleiss was Butson’s original doctor, and Butson first met With him on J. anuary 21,2004.

Between June 4, 2010 and January 25, 2011, Butson met \;\'Iith three different doctors: Dr. Won, |
Dr. Weirich, and Dr. Karges. Dr. Won had become Butson’s attending physician because Dr.
Fleiss had passed away. Dr. Won met with Butsoq on June 17, 2010, and recorded Butson’s pain
as being “‘four to eigh_t out qf ten.” CABR Won at 13. Butson 're;J_uested surgery, SO Df. Won
referred Butson to Dr. Weirich for a surgical evaluation.

Dr. Weirich did not recommend su.ré;ery. Instead, he recommended Butson use a parafﬁn
bath. A paraffin bath is “like a wax bath. . . . the wax melts and you put your wrist in there and_ it
feels good because it’s nice and warm.” CABR (Dr. Won) at 16. Butson continues to use a pa.rafﬁn '
bath every day because it affords his wrist “[s]'ome fceﬁlporary relief e and makes it feel at ease
for a short period of time.” CABR (Butson) at 20. Dr. Won testified th;t the paraffin baths “would
havé helped decr'ease‘ fhe pain.” CABR (Dr. Won) at 24. Butson tesfiﬁed his éondiﬁon stayed |
“the same pretty much” bétwecn Juné 4,2010 and January 25, 2011.. CABR (Butson) at 21.

| On October 30, 2010, Dr.. Karges conducted‘ an indepehdent medical examination. Dr.
Karges reviewed Butsonfs medi(_:al records aé part of lthe examination. At that time, Dr. 'Karges
apparently thoughf Butson might need ueatrﬁent at some unknown time in the :future, but that his

. condition was cﬁrrerﬂly stable. |
.*-On December 2, Dr. Won saw Butsbn again. At that time, Dr. Won fecordéd that the pain .
Was still “four to eight out of teﬁ,;’ butlcloser to four, because Butson was genérally feeling better.

CABR (Dr. Won) at 18. Dr. Won recommended that if Butson returned to school, he should be" -
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limited to 12 credits. ‘Otherwise, the same restricﬁoné’ put in place bsf Dr. Fleiss should 'be
followed. Dr. Fleiss’s restrictions were: “Avoid tight gripping and graéping with the left hénd, .
avoid forceful and prolonged bending of '[the] left wrist, avoid exposure, direct impact to the left
hand and wrist, and limit left-hand lifting to 15 pounds.” CABR (Dr. Won) at 15.

Dr. Won lést saw Butson on January 7, 2011. Dr. Won recorded Butson’s pain level as

~ being “five out of ten,” and “[t]hat the flare up had pretty much resolved.” CABR (Dr. Won) at

21-22. When askéd about the Department’s decision to close Butson’s claim, Dr. Won testified
that Butson’s claim was “reasonable to close” on January 25, 2011. CABR (Dr. Won) at 23. Dr.
Won also agreed with Dr. Karges’ assessment that Butson‘was in stable conditibn,‘ adding that
Butson might need fﬁrthe; surgery “[é']ometim_e in the future, we’re not suré when.” CABR (Dr. '
Won) at 30. Dr. Won believed' Butson was going to continue to experience the pain in his hand
for the rest of his life. Dr. Won concluded there was “plenty of work . . . such as answering phones”
or another “observatory job” that Bufcson could do as of January 25,‘ 2011, but thaf Butson could
nbt return to the same work he had been injured d;ing. .CABR (Dr. Won) at 25-26.
B. PRQCEDUI(Ei . | |

On December 23, 2010, the Department issued an order closing Butspn’s claim. The
Department affirmed the order on January 25, 2011. Butson appeaiied,.and ‘;He order was affirmed
by an indusfrial_ appeals judge on October 5, 2012.

Butson appealed, and the Board of Industrial Insurance Appeais (“Board”) affirmed on
December 11,2012, Butson appealed the Board’s order to the Clark County Superior Court. After
presenting_ his case in chief, the trial court granted the Depar'trﬁent"s‘- CR 50 motiop for judgment

as a matter of law and disnﬁssed Butson’s appeal of the Board’s decision. Butson appeals.
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- ANALYSIS

Butson argues that the trial court erred in granﬁng the Department’s CR 50 motion for a
judgment as a matter of law. Specifically, Butson argues the trial court erred in granting the CR
50 fnotion at the conclusion of his case in chief because (1) the trial court should have heard the
Deparimeﬁt’s evidence énd 2) sﬁbstanﬁal evidence. exists to survive a.CI.{ 56 motion on whether
he was totally temporarily disablled. We disagree because the trial court is not procedurally
required to hear the moving party’s witnesses befbre ruling on a.CR 50 motion and because
substantial evidence does not support Butson’s argux;lent that he was temporarily totally disabled.
A.  STANDARD OF REVIEW
| Under the Industriai Insurance Act (IIA), the trial court’s review of _at'Board.order is de
novo and is based solely on the evidence and testﬁn;)ny presented to' the Board. Stelter v. Dep't of

Labor & Indus., 147 Wn.2d 702, 707, 57 P.3d 248 (2002); Malang v. Dep’t of Labor & Indus.,

1139 Wn. App. 677, 683, 162 P.3d 450 (2007); RCW 51.52.115. We review the trial court’s

| decision, not the Board’s ordér. RCW 51.52.140; Malang, 139 Wn. App. at 683. And, this court _.

reviews the decision of the trial court in the sanhe way as it d.oesA othér civil cases. RCW 51.52.140;
Mason v. Geqrgia—Pac. Corp., 166 Wn. App. 859;863,_271 P.3d 381, review denied, 174 Wn.2d
1015, 281 P.3§ 687 (2012). Oh_ -apl‘)eal to the superior court, the Board's decision is prima facie
coﬁect, and a party challenging the decision must support its challenge by a.preponderanc;,e of the

evidence. RCW 51.52.115; Ruse v. Dep't of Labor & Indus., 138 Wn.2d 1, 5, 977 P.2d 570 (1999).
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This court reviews a trial court’s CR 50 decision de novo. Davis v. Microsoft Corp., 149
Wn.2d 521, 530-31, 70 P.3d 126 (2003). A CR 50 motion is properly granted when, “‘viewihg
the evidence most favorable to the nonmoving party, the court can say, as a matter of law, there is

no substantial evidence or reasonable inference to sustain a verdict for the nonmoving party.’”

Davis, 149 Wn.2d at 531 (quoting Sing v. John L. Scott, Inc., 134 Wn.2d 24, 29, 948 P.2d 816 . -

(1997)). “Substantial evidence is evidence sufficient to persuade a fair-minded, rational person
that the premise is true.” Jenkins v. Weyerhaeuser cé., 143 Wn. App. 246, 254, 177 P.3d 180, ,
review denied, 165 Wn.2d 1004 (2008); Davis, 149 Wn.2d at 531.

B. I UDGMENT AS A MATTER OF LAW: HEARING THE DEPARTMENT’S EVIDaNcﬁ
Butaon argues that the trial court erred in granting the Department’s CR 50 motion at the
conclusion of his case in chief because it should have considered the Deparfment’ s evidence before
ruling. Butson ‘acknowledged that the trial court had authority to issue a. judgment as a matter of
~ law, but argued'the trial court needed to hear all af the testimony that was heard in front 6f the
| Board before the trial court Was allo§ved 1;0 make a ruling on the CR 50 mbﬁoﬁ. We hold' ‘;hat
| Butson s argument that the trial court was requ1red to hear the Department’s ev1dence before ruling
in the CR 50 motion is contrary to the language of CR 50. |
RCW 51.52. 140 prov1des that civil rules of procedure apply to the TIA" appeals. CR 50

1
states:
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'(1) Nature and Effect of Motion. If, during a trial by jury, a party has been fully
" heard with respect to an issue and there is no legally sufficient B] evidentiary basis
for a reasonable jury to find or have found for that party with respect to that issug,
the court may grant a motion for judgment as a matter of law against the party on
any claim . . . that cannot under the controlling law be maintained without a
favorable finding on that issue. Such a motion shall specify the judgment sought
and the law and the facts on which the moving party is entitled to the judgment.

(2) When Made. A motion for judgment as a matter of law may be made at any
time before submlssron of the case to the jury.

A CR 50 motion is properly granted after the nonmoving party presents its case and before
the moving party .presents its case. Joy v. Dep’t of Labor & Indus., 170 Wn. App. 614, 628, V285
P.3d 187 (2012) (affirming the dismissal of the worker’s claims on'a CR 50 motlon made after the
‘presentation of her case), review denied, 176 Wn 2d 1021 (2013). Here Butson had concluded his
. presentation of the case. The Department moved before the_presentatlon of its own case. The
timing of the Department’s motion was appropriate, and accordingly, the trial court’s decision
. thereon was not improper. Therefore, we hold that the trial court did not err by granting the
Department’s CR 50 metiorr befere the Department presented its case. |
Butson cites RCW 51.52.115 and Fay V. Northwe_stAirlines, 115Wn.2d 194,796 P.2d 412

(1990), in sﬁppor-t of his argument. However, neither supports his argument.

3 There is apparent confusion as to whether there needs to be “substantial” evidence presented, see
Davis, 149 Wn.2d at 531, or whether there needs to be “sufficient” evidence presented, see CR
50(1). The Washington Supreme Court has attempted to reconcile the distinction between the
“sufficient” and “substantial” standards: “‘Substantial evidence’ has likewise been described as
evidence ‘sufficient . . . to persuade a fair-minded, rational person of the truth of a declared
premise.”” Davis, 149 Wn 2d at 531 (quotmg Helman v. Sacred Heart Hosp., 62 Wn.2d 136, 147 -
+381 P.2d 605 (1963)).
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RCW 51.52.115 .states, in reievant part, “The hearfng in the superior court shall be de pbvo,
but the court shall not recei';fe evidence or téstimony other than, or in addition to, that offered
‘before the board or included in the record filed by the board in the superior court.” W(_a review the
meaning of a statute de novo, giving effect to the legislature’s intent. Dep’t of Ecolo;gy V. t_'a_mpbell
& Gwinn, LLC, 146 Wn;2d‘1_, 9,43 P.3d 4 (‘2002).- “[T}f a statute’é meaning is plain on ij[s. face, .
then the court must. give effect to that plain meaning as an expression of legislative intent.”
Campbell & Gwinn, 146 Wn.2d at 9-10.

RCW 51.52.115 is nbt ambiguous. The plain ianguage of the statute does.not require the
superior court to review all of the “evidence or testimdny_” that was “offered before the board or
included in the record.” RCW 51.52.115. The statute frohibits the superior court from recez"vz'ng
“evidence or tesﬁmony” that was not “offered before the board or included in the record_ filed by
the board.” RCW 51}.52.115 . It does not require the superior court to ignbre the civil rules of
procedure, br otherwise contrédict RCW 51.52.140. Butson’s argument asks this court to read
language into RCW 51.52.115 that is neith.e? presenf nor implied. |

With regard to Butson’s reliance on Fay v. Northwest Airlines; that reliance is misplaced.
115 Wn.2d 194. Fay addressed jurisdi¢tiona1 requirements for appealing a Board decision to the
supeﬁor court under RCW 51.52.110. de, 115 Wn.2d at 201. Fay does not address whether a
trial court must review evidence in the context of a CR 50 moﬁon. Fay, 115 Wn.2d at 201. Thus,
Butszm’s reliance on Fay to support his argument that the trial court erred by failing to hear the

| Department’s evidence before making its CR 50 ruling is misplaced.
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C.  TEMPORARY TOTAL DISABILITY
Butson also argues that the trial court erred in finding no substantial evidence supported
his ciaim that he was not temporarily totally disabled from June 4, 2010 through January 25, 2011.
Butson contends that whether he was entitled to time loss benefits should have been a jury
question. |
Terrrporary total disabiiity ends when the claimant’s conditiorr becomes fixed and stable or
he is capable of reasonably continuous employment at any kind of generally available work.
» Hunter v. Bethel Sch. Dist., 71 Wn. App. 501, 507, 859 P.2d 652 (1993), review denied, 123 Wn.2d
1031 (1994). “General work means even light or sedentary work, if it is reasonably continuous,
within the range of the claimant’s caﬁabiliﬁes, training, and-experience, and generelly aveilable on
the competitive labor market.” Youngv. Dep’t of Labor & Indus., 81 Wn. App. 123,13 1,913P.2d°
402, review denied, 130 Wn.2d 1009 (1996). A worker is not totelly disabled solely because he is
unable to return to his former occupation. Hunter, 7i Whn. App. at 567.
Butson cla:.ims the trial court erred in equating an “observatory job” W1th “seden'tary‘ arrd
light” work. Br. Apbe}lant at 1. In support, Butson quoted ‘the folloﬁng exchange during Dr.
. Won’s deposition:
[Cla1mant’s Attorney-f] So, in your opinion based upon reasonable medlcal
probability, was he temporarily totally drsabled during the period of time June 4,

2010, through January 25, 20117

[Dr Won]: Like I sa1d ifhe had an observatory job, then he probably could
have done it. But he wasn’t able to continue what he was doing.

[Claimant’e Attorney]: Was that inability approximately caused by the
industrial injury on June [sic] 15, 20047

[Dr. Won]: Yes.

10
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Br. of Appellant at 15 (quoting CABR (Dr. Won) at 25-26.

Butson claims that Dr. Won’s specific use of the term “observatory” cannot mean “work.”
Br. of Appellant at 16. However, Butson ignores Dr. Won’s testimony that immediately preceded
the portion quoted in Butson’s brief. The immediately preceding testimony is as follows: -

[Claimant’s attorney]: Well, as far as a‘n}'r work that you knew that he could
perform during that period of time.

[Dr. Won]: There’s plenty of work that, you know, if there’s modified work
‘such as answering phones or observatory, those kind of work [sic].

CABR (Dr. Won) at 24-25.
One Wéy an employee can be tempdraﬁly totally disabled is if he or she is not capable of
reasonably continuous employment af any kind of generally available work. Hunter, 71 Wn. App.

at 507. No evidence exists in the record to support Butson’s argument that he is not capable of

_reasonably continuous employment at any kind 6f generally available work.

Dr. Won testified that Butson could not return to the job that Butson was 'hurt doing, but
that Butson could perform “plenty of Wbrk,” doin;g what Dr. Won termed an “observatory jo‘b:”
CABR (Dr. Woﬁ) at 25, 26. Dr. Won. noted the obsérvatory jobs Butson could perform inciuded
“answering phones,” and similar “kind[s] of WOI‘k..” CABR (Dr.. Won) at 25 . Butson testified that
he could not do physically demanding work, such as “iifting 100, 150 f)ounds of concrete,” but
bould conduct his daily routine and care for himself and the two other aciults who were dependent
on him. CABR (Butson) at 38. Butson did not present any evidence to support an argument tﬁat
wbrk such as answering .phones was not “generally available” work that he could perform. Young,

81 Wn. App. at 131; see also Leeper v. Dep’t of Labor & Indus. 123 Wn.2d 803, 815, 872 P.2d

11
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507 (1994) (requifing the claimant “prove he or she is incapable of performing light or sedentary
work of a general naﬁre”) (emphagis in original). Rathér, substantial evidence, in fact all of the
evidence, Butson presented shows that Butson was physicaliy able to perform jobs that required
him to anéwer phones and other similar tasks.
| Because Eutson did not to show he W.as “physically unableito perform or obtain work of a
general nature,” Herr v. Dep’t of Labor & Indus., 74 Wn. App. 632, 636, 875 P.2d 11 (1994), the
issue turns to whether substantial evidence shows Butsc_)n was temporarily tbtally disabled becaﬁse
he did: not have the skills to perform any kind of generally available work,.such aé answering
phones. Young, 8.1 Wn.' App. at 13.1. We hold that the evidenee does not supporj: Butson’s
coﬁtention that did not have the skills to perform or obtain work of a general na’;uré.
Butson was prgviously employed as the head of his family’s lumber dry kiln business for
approximately twelve years; he started, managed, leased, and operatéd a trucking business; and he
worked in the shipping aﬁd receiving department of a metal fabricgtion compény off and on for -

approximately fifteen years. Butson completed three years of undergraduate studies, two at

"Oregon State University and one at Washington State University, before he was called to run the

family business. Bﬁ’gson also’ completed approximately,six quarters of 4business and accounting
claéses at Clark Co'llege as paft of his vocational rehabilitatipn program after his injury. At Clark
College, he was studying accounting and business to become an “assistant m.a:h'ager”'o.r “an
accounting clerk.” CABR (Butson) at 6.

Butson’s prior experience working as the head of a family business and managing a

“trucking business surély required a reasonable level of proficiency at answering the phoné and

similar administrative tasks. Additionally, the completion of three years of undergraduate studies

12
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and recently completing e‘lpproximatel.y.six quarters of business and accounting classes is evidence

that Butson could perform at least general office work. Offering no evidence to counter the

reas"onable conclusioné that can be drawn from his prior work exﬁerience and education,

substantial evidence does.not exist to support an argument that Butson’s “capabilities, trairxiﬁg,

~and expeﬁence” would not enable him to do “light or sedentary work™ such as ahéwering phones'.
Young, 81 Wn. App. at 131.

To establish he was temporarily to‘;ally 'disabled, Butsoﬁ needed to present evidence that
he was physically unable, or did not have the requisite skills, to maintain gmployment in any kind
of general work. See é. g. Hunter, 71 Wn. App. at 507; see also Young, 81 Wn. App. at 131. B_ﬁtson
failed to present such evidence. We hold that the trial court did not érr in finding, as a mattér of
law, there was no substantial evidence or reasonable inference to suﬁport the claim that Butson
was temporarily totally disabled.

D.  PRECLUSIVE EFFECT OF JUNE 4, 2010 ORDER
| Butson also confends there is “an issﬁé of factias to whether Mr: Butséh hﬁd a docUméhted .
plan interruption that prevented him from parﬁciﬁation in his vdcatiqnal plan from June 4, 2010,
through.January 25, 201[1].” Br. of Appeliant at2. We do nbt consider this argument because
Butson did not appeal the June 4, 2010 order fhat suspended his benefits for noncompliance, and -
the doctrine of res judicata precludes him from making the claim now. Marley v. Dep’t of Labor
&lIndus., 125 Wn.2d 533, 538,.886 P'.id 189 (1994) (“If a party to a claim believes the Department
-erred in its decision, that party must appeal the adverse ruling. The failure to appeal an order, even
one containing a clear error of law, turns the order into a final adjudication, precluding any

reargument of the same claim.”); Chavez v. Dep’t of Labor & Indus., 129 Wn. App. 236,239, 118

13
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P.3d 392 (2005) (“Under ;the Industrial Insurance Act, Title 51 RCW, an action or order by L&I
- becomes final when it is not appealed within 60 ciays”), review denied, 157 Wn.2d 1002: (2QO6);
We affirm the trial court’s issuance of a CR 50 judgment as a matter of law finding Butsén
was not terhporatﬂ.y totally disabled from June 4, 2010 through J. anuarjr 25,2011. We also accept
Butson’s conceéssions that he was not undergoing rehabilitative treatrrient and was medically fixed
and stable as of January 25, 2011.
A majority- of the panel having determined that this opinion will not be printed in the -
Washington Appellate Reports, but will be filed for public record in accordahce with RCW .2.06.040,

it is so ordered.

We concur:

AT
Bjorgen, A.CJ.

{

¢Sutt¥n, J.
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